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from the record or remand the claim to
the district director for consideration
of such evidence.

(4) A medical report which is not
made available to the parties in ac-
cordance with paragraph (b)(2) of this
section shall not be admitted into evi-
dence in any case unless the hearing
record is kept open for at least 30 days
after the hearing to permit the parties
to take such action as each considers
appropriate in response to such evi-
dence. If, in the opinion of the adminis-
trative law judge, evidence is withheld
from the parties for the purpose of de-
laying the adjudication of the claim,
the administrative law judge may ex-
clude such evidence from the hearing
record and close the record at the con-
clusion of the hearing.

(c) Subject to paragraph (b) of this
section, documentary evidence which
the district director excludes from the
record, and the objections to such evi-
dence, may be submitted by the parties
to the administrative law judge, who
shall independently determine whether
the evidence shall be admitted.

(1) If the evidence is admitted, the
administrative law judge may, in his or
her discretion, remand the claim to the
district director for further consider-
ation.

(2) If the evidence is admitted, the
administrative law judge shall afford
the opposing party or parties the op-
portunity to develop such additional
documentary evidence as is necessary
to protect the right of cross-examina-
tion.

(d) All medical records and reports
submitted by any party shall be consid-
ered by the administrative law judge in
accordance with the quality standards
contained in part 718 of this sub-
chapter.

(e) If the administrative law judge
concludes that the complete pul-
monary evaluation provided pursuant
to §725.406, or any part thereof, fails to
comply with the applicable quality
standards, or fails to address the rel-
evant conditions of entitlement (see
§725.202(d)(2)(i) through (iv)) in a man-
ner which permits resolution of the
claim, the administrative law judge
shall, in his or her discretion, remand
the claim to the district director with
instructions to develop only such addi-
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tional evidence as is required, or allow
the parties a reasonable time to obtain
and submit such evidence, before the
termination of the hearing.

§725.457 Witnesses.

(a) Witnesses at the hearing shall tes-
tify under oath or affirmation. The ad-
ministrative law judge and the parties
may question witnesses with respect to
any matters relevant and material to
any contested issue. Any party who in-
tends to present the testimony of an
expert witness at a hearing, including
any physician, regardless of whether
the physician has previously prepared a
medical report, shall so notify all other
parties to the claim at least 10 days be-
fore the hearing. The failure to give no-
tice of the appearance of an expert wit-
ness in accordance with this paragraph,
unless notice is waived by all parties,
shall preclude the presentation of testi-
mony by such expert witness.

(b) No person shall be required to ap-
pear as a witness in any proceeding be-
fore an administrative law judge at a
place more than 100 miles from his or
her place of residence, unless the law-
ful mileage and witness fee for 1 day’s
attendance is paid in advance of the
hearing date.

(c) No person shall be permitted to
testify as a witness at the hearing, or
pursuant to deposition or interrog-
atory under §725.458, unless that person
meets the requirements of §725.414(c).

(1) In the case of a witness offering
testimony relevant to the liability of
the responsible operator, in the ab-
sence of extraordinary circumstances,
the witness must have been identified
as a potential hearing witness while
the claim was pending before the dis-
trict director.

(2) In the case of a physician offering
testimony relevant to the physical con-
dition of the miner, such physician
must have prepared a medical report.
Alternatively, in the absence of a
showing of good cause under
§725.456(b)(1) of this part, a physician
may offer testimony relevant to the
physical condition of the miner only to
the extent that the party offering the
physician’s testimony has submitted
fewer medical reports than permitted
by §725.414. Such physician’s opinion
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shall be considered a medical report
subject to the limitations of §725.414.

(d) A physician whose testimony is
permitted under this section may tes-
tify as to any other medical evidence
of record, but shall not be permitted to
testify as to any medical evidence rel-
evant to the miner’s condition that is
not admissible.

§725.458 Depositions; interrogatories.

The testimony of any witness or
party may be taken by deposition or
interrogatory according to the rules of
practice of the Federal district court
for the judicial district in which the
case is pending (or of the U.S. District
Court for the District of Columbia if
the case is pending in the District or
outside the United States), except that
at least 30 days prior notice of any dep-
osition shall be given to all parties un-
less such notice is waived. No post-
hearing deposition or interrogatory
shall be permitted unless authorized by
the administrative law judge upon the
motion of a party to the claim. The
testimony of any physician which is
taken by deposition shall be subject to
the limitations on the scope of the tes-
timony contained in §725.457(d).

§725.459 Witness fees.

(a) A witness testifying at a hearing
before an administrative law judge, or
whose deposition is taken, shall receive
the same fees and mileage as witnesses
in courts of the United States. If the
witness is an expert, he or she shall be
entitled to an expert witness fee. Ex-
cept as provided in paragraphs (b) and
(c) of this section, such fees shall be
paid by the proponent of the witness.

(b) If the witness’ proponent does not
intend to call the witness to appear at
a hearing or deposition, any other
party may subpoena the witness for
cross-examination. The administrative
law judge (ALJ) shall authorize the
least intrusive and expensive means of
cross-examination as the ALJ deems
appropriate and necessary to the full
and true disclosure of the facts. If such
witness is required to attend the hear-
ing, give a deposition or respond to in-
terrogatories for cross-examination
purposes, the proponent of the witness
shall pay the witness’ fee. The fund
shall remain liable for any costs associ-

§725.461

ated with the cross-examination of the
physician who performed the complete
pulmonary evaluation pursuant to
§725.406.

(c) If a claimant is determined enti-
tled to benefits, there may be assessed
as costs against a responsible operator,
if any, or the fund, fees and mileage for
necessary witnesses attending the
hearing at the request of the claimant.
Both the necessity for the witness and
the reasonableness of the fees of any
expert witness shall be approved by the
administrative law judge. The amounts
awarded against a responsible operator
or the fund as attorney’s fees, or costs,
fees and mileage for witnesses, shall
not in any respect affect or diminish
benefits payable under the Act.

[656 FR 80054, Dec. 20, 2000, as amended at 68
FR 69935, Dec. 15, 2003]

§725.460 Consolidated hearings.

When two or more hearings are to be
held, and the same or substantially
similar evidence is relevant and mate-
rial to the matters at issue at each
such hearing, the Chief Administrative
Law Judge may, upon motion by any
party or on his or her own motion,
order that a consolidated hearing be
conducted. Where consolidated hear-
ings are held, a single record of the
proceedings shall be made and the evi-
dence introduced in one claim may be
considered as introduced in the others,
and a separate or joint decision shall
be made, as appropriate.

§725.461 Waiver of right to appear and
present evidence.

(a) If all parties waive their right to
appear before the administrative law
judge, it shall not be necessary for the
administrative law judge to give notice
of, or conduct, an oral hearing. A waiv-
er of the right to appear shall be made
in writing and filed with the Chief Ad-
ministrative Law Judge or the admin-
istrative law judge assigned to hear the
case. Such waiver may be withdrawn
by a party for good cause shown at any
time prior to the mailing of the deci-
sion in the claim. Even though all of
the parties have filed a waiver of the
right to appear, the administrative law
judge may, nevertheless, after giving
notice of the time and place, conduct a
hearing if he or she believes that the
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